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| NTRODUCTI ON

Petitioner Precious Bankhole, ("Petitioner" or "Bankhole"),is a
native and citizen of Nigeria. She was admtted to the United States
in 1972 as the spouse of a non-inmm grant student and her status was
adjusted to that of |awful pernmanent resident in 1984. On June 6,
1997, Petitioner was convicted in the United States District Court
for the Eastern District of Virginia of: (1) conspiracy to commt
money | aundering in violation of 18 8§ 1956(c); (2) perjury, in
violation of 18 U S.C. 8 1623; and (3) obstruction of justice, in
violation of 18 U S.C. § 1503. She was sentenced to 63 nonths in
prison. Her conviction was affirnmed by the Court of Appeals for the
Fourth Circuit.

As a result of these convictions, Respondent instituted renpval

proceedi ngs agai nst Petitioner. She conceded her renovability and



sought asylum cancellation of renmpval under the Inmm gration and
Nationality Act ("INA"), 8§ 240(A), famly hardship relief pursuant to
I NA 8§ 212(h), withholding of renpoval under INA § 241(B)(3), and
wi t hhol di ng of renmoval under the Convention Against Torture ("CAT"),
1465U. N. T.S. 85, G A Res.39/46, 39'" Sess.,U N GAOR Supp. No. 51,
at 197, U N Doc. A/39/51 (1984),23 |.L.M 1027 (1984). Because
Bankhol e had been convicted of an aggravated felony and sentenced to
nore than five years’ inprisonnment, the immgration judge ("1J"),
ruled that she was ineligible ruled for any of these forns of relief
except wi tholding under CAT. After review, he denied her claimfor
asyl um under that Convention. The BIA sunmarily affirmed.

Petitioner, pro se, filed a Section 2241 habeas petition with
this Court, which denied the petition, holding, inter alios, that it
had no jurisdiction to review a claimunder CAT in that the torture
convention was not "self-executing"” and that, as an individual
convicted of an aggravated felony, Petitioner was ineligible for
famly hardship relief pursuant to the Immgration and Nationality
Act ("I NA"), Section 212(h), 8 U. S.C. Section 1182(h). The Court
assunes famliarity with that opinion.

Still pro se, Bankhol e appealed this Court’s decision on two
grounds: that the Court had erred in not considering, and
vi ndi cating, her claimunder CAT; and that, under the recent decision

in Beharry v. Reno, 183 F. Supp.2d 584 (E.D.N. Y. 2002), she is

entitled to a hearing, pursuant to INA Section 212(h), as to whether



t he order of deportation against her should be waived due to the
"substantial hardshi p” her deportation would cause to her disabl ed
citizen son, for whomstill has been the sole care- giver for his
entire life, until she was inprisoned, at which tinme her son was
pl aced in foster care..

Shortly after the entry of judgnment by this Court, the Court of

Appeals for the Second Circuit decided Wang v. Ashcroft, 320 F.3d 130

(2d Cir. 2003), in which that Court held that the Foreign Affairs and
Restructuring Act of 1988, which inmplenents the relevant article of
CAT, does not deprive the federal courts of habeas jurisdiction to
review the BIA s denial of claims for withol ding of renpval pursuant
to CAT. Resultingly, the Appellate Court remanded for consideration
of the CAT argunments, based on intervening |aw.

As to Petitioner’s claimof famly hardship, the Appellate
Court suggested that this Court consider: (1) whether Petitioner’s

failure to make an argunment simlar to that in Beharry v. Reno, 183

F. Supp. 584 (E.D.N. Y. 2002), during her adm nistrative proceedi ngs,
anounts to a wai ver of such an argunment now, (2) whether Petitioner
is entitled to a fam |y hardship hearing, |INA Section 212(h), under
Beharry; (3) whether Beharry's "international |aw' gloss on Section
212(h) is correct; and (4) any other argunents the parties deem
relevant to Petitioner’s request for a Section 212(h) hearing. This
Court ordered briefing fromthe parties on these four issues. Having

recei ved the nmenoranda of |aw from both parties, the petition is now



ready for decision.?

LEGAL ANALYSI S

. CAT

The issue before this Court, pursuant to an analysis of CAT, is
whet her Petitioner has met her burden of establishing that she is
eligible for deferral of renoval under the Convention by proving that
it is nore likely than not that she will be inprisoned and tortured
upon her renmpval to Nigeria. See 8 C.F.R 88 208.16(c)(4),

202.18(a) (2002); Matter of S-V-, 22 I &N Dec. 1306 (Bl A 2000). In

maki ng this determ nation, all evidence relevant to the possibility
of future torture shall be considered, including, but not limted to,
evi dence of past torture, evidence that Petitioner could relocate to
a part of the country where she is not likely to be tortured,

evi dence of gross, flagrant, or mass violations of human rights
within the country of renoval, and any other relevant information
regardi ng conditions in the country of removal. See 8 C.F. R 8§
208.16(c)(3). Torture is defined, in pertinent part, as "any act by
whi ch severe pain or suffering, whether physical or nmental, is
intentionally inflicted on a person for such purposes as obtaining
fromhimor her, or a third party, information or a confession,

puni shing [her] for an act he or she or a third party has conmtted

or is suspected of having commtted, or intimdating or coercing him

' At some point after she subnitted her brief on appeal, Bankhol e
secured counsel, who filed a reply brief in the Court of Appeals and the
present menorandum of |aw on her behal f.



her, or a third person, for any reason based on discrimnation of any
ki nd when such pain or suffering is inflicted by, or at the
instigation of, or with the consent or acquiescence of a public
official or other person acting in an official capacity... [t]orture
is an extreme formof cruel and unusual and inhuman treatnent. It
does not include | esser forns of cruel, inhuman, or degrading
treatment or punishnent that do not anount to torture. . . [i]n order
to constitute torture, an act nust be specifically intended to
inflict severe physical or mental pain or suffering. An act which
results in unanticipated or unintended severity of pain and suffering
is not torture.” See 8 CR F. 88 208.18(a)(1); 208.18(a)(2);
208(a) (5).

Bankhol e has stated that, if she is returned to Nigeria, she
will be tortured and inprisoned, pursuant to the 1990 Decree No. 33
of the Nigerian Drug Enforcement Agency. This Decree provides that a
Ni gerian citizen who is convicted of a narcotic drug offense in a
foreign country, or is detected carrying a narcotic drug into a
foreign country after a journey originating fromNigeria "shall be
liable to inmprisonnment for a termof five years without an option of
fine and [her] assets and properties shall be liable to forfeiture as

provided by this Decree." See generally MDaniel v. United States

INS, 142 F. Supp.2d 219, 223 (D. Conn. 2001).
Initially, this Court nmust respectfully disagree with the

finding of the IJ that "[t]here is no evidence that, while conditions



in the Nigerian prison system are very poor for anyone who is
detained in that system there would be intentional infliction of
harm by the authorities.” Oral Decision of Inmgration Judge,
Novenmber 28, 2001 at 11-12. The Nigerian Report on Human Ri ghts
Practices, issued by the U S. Departnment of State on February 23,
2001, provides, in pertinent part:

Prison and detention conditions remined
harsh and life threatening.. . Lack of

pot abl e water, inadequate sewage facilities,
and severe overcrowding resulted in unhealthy
and dangerous sanitary conditions. Disease
was pervasive . . . inmtes had to provide
their own food [and] only those with noney

or whose relatives brought food regularly

had sufficient food . . . [many inmtes
were forc[ed] to sleep on concrete floors,
often without a blanket... prison officials,

police, and security forces often denied

i nmat es food and and nedi cal treatnment

as a form of punishnent or to

extort noney fromthem Harsh conditions

and deni al of proper nedical treatnent
contributed to the deaths in detention of
numer ous prisoners. A reputable human

ri ghts organi zation estimated. . . that

at | east one inmate died per day in the

Kiri Kiri prison in Lagos al one. Accord-

ing to the same nongovernnental organization,
dead i nmates pronptly are buried in nmass
graves on the prison conpounds, usually
wi thout their famlies having been notified.
Al t hough the Constitution of Nigeria prohibits
torture and m streatnent of prisoners, police
and security forces regularly beat detainees
and convi cted prisoners.

As noted above, torture is an extrene form of cruel and unusual
and i nhumane treatnent. Further, in order to constitute torture, an

act must be specifically intended to inflict severe physical or



mental pain or suffering. Surely, when officials involved with a
prison systemintentionally w thhold required nedical treatnment for
puni shnent or extortion, this is an act "specifically intended to
inflict severe physical and or nental pain and suffering.” Wen at

| east one inmate dies per day in a prison, in part due to the

wi t hol ding of proper nmedical treatnment, it nust be inferred that an
extreme form of cruel and unusual and i nhumane treatnent is occurring
therein. This Court does not accept the rationale that sinply
because "Nigeria is a very poor country. . . it may not have the
resources to maintain an adequate prison system"™ Oral Decision of

| mm gration Judge, November 28, 2001 at 11. "Adequate" is the
conplete antithesis of the extreme form of cruel, unusual or inhumane
treatnent described above.

The difficulty with Petitioner’s claimthat she would be
subjected to this type of horrific treatnent is that she was not
convicted of a drug offense within the nmeani ng of Decree No. 33.

Rat her, she was convicted of conspiracy to commt noney | aundering,
18 U.S.C. § 1956(h); perjury, 18 U.S.C. 8§ 1623; and obstruction of
justice, 18 U.S.C. § 1503. Her son was charged in the sane

I ndi ctment with various violations of the noney | aundering statutes,
see Indictnment 1996 Term at Al exandria, Crimnal No. 96-00479-A, at
Counts 1, 2, 3, 4, and 5. Although de m ni mus paragraphs in the

I ndi ctment refer solely to Bankhole’s son’s trafficking in crack

cocai ne, he was not indicted on any drug related of fense and she nost



assuredly was not. See Indictnent at Counts 1; 6; and 7. Petitioner’s
cl ai munder CAT, therefore, nmust fail, as it is beyond peradventure
that she is not a "Nigerian citizen who [has been] convicted of a
narcotic drug offense in a foreign country.”™ Decree No. 33

(1990) (enphasi s added). Hence, it is unreasonable to believe that
Petitioner will be inprisoned upon her return to Nigeria, |et alone
tortured therein.

1. Clains Pursuant to Beharry v. Reno, 183 F. Supp.2d 584
(E.D. N. Y. 2002) (Winstein,J.)

A. Whether Petitioner Failed to Exhaust Her Adm nistrative
Renedi es

Initially, the INS contends that Petitioner waived her right to
make a Beharry-type international law claimby failing to raise the
i ssue before the adm nistrative agency. The Court of Appeals
rejected the claimthat Petitioner had wai ved her Beharry-type
argunment, as it was not presented to this Court. "We think this
i nappropriate, as the petitioner was pro se and as such cannot fairly
be expected to have had a ninble famliarity with the nost recent,

rel evant case law." Bankhole v. INS, et al., Doc. No. 02-2587, slip

op. at 5 (2d Cir. June 5, 2003). This Court now holds that she did
not waive her Beharry-type argunent before the INS, as the initial
renmoval proceedings, at which the 1J found her deportable, were held
on Novenber 28, 2001, and Beharry was not decided until January 22,
2002. It would be unjust to hold Petitioner’s counsel, who appeared

on her behalf before the IJ, accountable for failing to nmake the



extraordi nary argunents as to conplex international |aw upon which
Beharry was decided three nonths |ater. Further, Petitioner did nmake
a claimpursuant to the identical section of the |INA presently under
consi deration, Section 212(h) of the INA, 8 U S.C. 8§ 1182(h).
"[Petitioner] applied for relief in the formof . . . a sec. 212(h)
wai ver." Oral Decision of Immgration Judge, dated Novenmber 28, 2001
at 2. The Court agrees with Bankhol e that she need not have made the
exact sane type of argunment before the adm nistrative agency as she

is presently making before this Court. See Elliot Coal Mn. Co.,

Inc. v. Director, Ofice of Workers' Conpensation Prograns, 17 F. 3d

616 (3'9 Cir. 1994)(though statutory construction argunent not raised
by Director in adm nistrative proceedings, it was neverthel ess open
to consideration by Court of Appeals as alternative theory on which

deci sion of adm nistrative agency could be affirnmed).

B. Application of Beharry to the Present Case

Section 212(h)of the INA allows discretionary relief from
deportation for aliens who have established seven years of residence
in the United States and who have a fam |y nmenber who woul d suffer
"extreme hardship” if the alien is renoved. However, Section 212(h)
does not apply to a |l awful pernmanent resident who has been convicted
of an "aggravated felony.” See 8 U.S.C. 1101 (43)(denom nating
specific crimes as aggravated felonies).

In Beharry, the court | ooked to the International Covenant on



Civil and Political Rights ?/, the Convention of Rights of the Child
3/, and the Universal Declaration of Human Rights 4 to hold that
customary international |law requires the INS to hold "conpassi onate"
hearings prior to deporting certain |awful permanent residents who
have resided in the United States for seven years and will have
extreme hardship to famly - -

namely, those aliens who have been convicted of an "aggravated

felony" as defined after they committed their crine, but which was

not so characterized when they commtted the crinme. Beharry, 183

F. Supp. 2d at 585-87, 603-605.

In the present case, Petitioner was convicted on June 6, 1997

for, inter alios, conspiracy to commt noney |laundering in violation

of 18 U.S.C. Section 1956(h). She was sentenced to 63 nonths in

prison. However, as early as January 3, 1989, Section 1101(43)

i ncluded, as an aggravated fel ony, "any offense described in section
1956 of Title 18 (relating to the |aundering of nonetary
instrunents.”) 8 U S.C. 1101(43)(1988 Ed, Supp. Il1). 1n 1990,
Section 1101(43) provided, in pertinent part, that aggravated
felonies included "any offense described in section 1956 of Title 18

(relating to |l aundering of nmonetary instrunments). . . for which the

?/'S. Treaty Doc. 95-2 (1978), 999 U.N.T.S. 171.
3 U.N Doc. A/44/736 (1989), reprinted in 28 L.L.M 1457 (1989).

4 G A Res. 217A (rrr), U N GACR, 39 Sess., Supp. No. 1, U N Doc
A/ 810 (1948).



term of inprisonment inposed (regardless of any suspension of such
inprisonment) is at least 5 years, or any attenpt or conspiracy to
conmt any such act . . . ." 8 US C § 1101(43)(1990).
Accordingly, Petitioner was convicted in 1997 of a crinme denom nated
as an "aggravated felony" in excess of eight years prior to her
conviction. Accordingly, she fails to bring herself within the anbit
of Beharry; thus, it is unnecessary for this Court to explore the
many esoteric issues of international |aw raised in that case and
opi ne whet her Judge Weinstein was right or w ong.
| nasnuch as the Beharry exception is inapplicable in this case,

the Court turns to the present status of Petitioner’s statutory
rights under the INA. In Septenber, 1996, Congress anmended | NA
Section 212(h) to preclude any waiver of deportation for a | awful
per manent resident, who, after |lawful adm ttance, conmmtted any of
the now vastly extended |list of offenses, continuing to include
conspiracy to commt noney | aundering, and addi ng obstructi on of
justice and perjury:

No wai ver shall be granted under this

subsection in the case of an alien who

has previously been admtted to the

United States as an alien lawfully

adm tted for permanent residence if

: since the date of such adm ssion

the alien has been convicted of an

aggravat ed fel ony.

Id., as anended by 8§ 348(a) of the Illegal Immgration and Reform and

| mm grant Responsibility Act of 1996 ("Il RIRA"), Pub.L. No. 104-208,



110 Stat. 3009-546 (1996). See also 8 U.S.C. 1101(43)(1996). It has
been held that I1RIRA's new definition of "conviction"” is referring
to Fed. R. CrimPro. 32(d)(1)’s definition of "judgnent of conviction".

Perez v. Elwood, 294 F.3d 552, 562 (39 Cir. 2002). Therefore, for

pur poses of the INA a conviction occurs when, inter alios, a "formal
judgment of guilt of the alien [is] entered by the Court.” 8 U S.C
8§ 1101(a)(48(A); Fed.R. CrimP. 32(d)(1). As noted above, Petitioner
entered this Country in 1972 and became a | awful pernmanent residence
in 1984. She was convicted within the neaning of Il RIRA on June 6,
1997, when the Virginia district court filed its Judgnment in a
Crimnal Case. This neans that Petitioner was convicted after April
1, 1997, the effective date of Il RIRA Section 304(b), the section
that repealed the right to an I NA discretionary hearing on waiver of
renmoval . Thus, for this reason, also, Petitioner’s request for a

conpassi onate hearing nust be deni ed.

CONCLUSI ON

| nasnuch as Petitioner has not been convicted of a drug rel ated
of fense under Nigerian law, there is no evidence to support her claim
that she will be inprisoned and tortured upon renoval to Nigeria,
under CAT. She is not entitled to a Beharry-type conpassi onate
hearing as, in contradistinction to Beharry, Bankhole' s crinme of
conspiracy to | aunder noney was categorized as an aggravated fel ony

at the time she conmtted the crime. Cf. Beharry, 183 F.Supp. 2d at




605. Finally, her right to a discretionary waiver of renoval was
repeal ed two nont hs before her conviction.

For these reasons, this Court holds that Bankhole's Petition
for Wit of Habeas Corpus and for a conpassionate hearing under
Section 212(h) rmust be DENIED. The Clerk is directed to close this

case.

SO ORDERED

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at

t he anal ysis of Beharry must be DENI ED.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE



